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NON-JUDICIAL APPROACHES 

Implementing Article 19 of the WHO FCTC 

 

 

Tobacco causes more than 7 million deaths and US$1.4 trillion in economic losses every year. Article 19 of the 

WHO FCTC provides the legal basis to make the tobacco industry accountable and liable. 

 

Article 19 and Article 5.3: Mutually Supportive 

Article 19 asks countries to deal with ‘criminal and civil liability, including compensation where appropriate.’  This 

includes strengthening both judicial (litigation) and non-judicial approaches to make the tobacco industry 

accountable and liable. Non-judicial approaches include increasing administrative sanctions, imposing financial 

obligations (fiscal measures like environmental levies), utilizing health and non-health tribunals, and establishing 

compensation mechanisms.  

Article 5.3 strengthens enforcement at every level: transparency requirements generate the evidence base, 

conflict-of-interest rules protect regulatory officials, and denial of benefits removes the incentives that sustain 

industry conduct. Critically, Article 19 enforcement actions also advance Article 5.3 in return — taxes, extended 

producer liability charges, and increased sanctions all carry a denormalising effect that erodes the industry’s ability 

to claim social responsibility.1,2,3,4,5 

 

Background 

Historically, World Health Organization Framework Convention on Tobacco Control (WHO FCTC) Article 19 

tools focused on civil-tort litigation. High-profile cases — notably in Canada — show that even court-approved 

liability awards can be undermined when companies restructure or use insolvency-type processes, clearing large 

liabilities before full payment is made.6 

In other sectors where this type of corporate behavior is anticipated, governments impose financial guarantees and 

bonds: compulsory pre-market instruments — analogous to customs bonds or oil-spill liability insurance — that 

require companies to pre-deposit or secure funds that remain available even if the company later seeks to reduce its 

exposure through restructuring or insolvency. These are legislated as administrative measures, not court-ordered 

remedies. This example demonstrates why a focus on judicial approaches can be inadequate even in countries where 

judicial infrastructure is robust. Globally, only 1 in 5 countries have a reliable court system, leaving much to be desired 

in judicial infrastructure.7 

COP10, COP11, and the Expert Group Report 

The Tenth Session of the Conference of the Parties (COP10) to the WHO FCTC Decision on Article 19 initiated 

focus on non-judicial approaches and administrative liability. It “[urged parties] to establish and apply, in accordance 

with their national law, criminal, civil or administrative procedures and effective, proportionate and dissuasive 

sanctions in order to enforce the liability of the tobacco industry” — this means, it has to be large enough, correctly 

scaled, and enforceable enough to change behaviour, not just represent a predictable cost of doing business.8 

POLICY BRIEF 
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COP10 also adopted a landmark decision on Article 18 (Environment) noting intersectionality with “Article 19 of the 

WHO FCTC, to hold the tobacco industry accountable for the damage it causes to the environment and the adverse 

health effects on workers involved in the cultivation and manufacture of tobacco products, and the disposal and 

treatment of waste resulting from their manufacture and consumption” .9 

At COP11, Parties adopted FCTC/COP11(6), which invites Parties to consider tools and resources available and the 

Expert Group’s recommendations including, among others, to ensure that:10 

 Fines... are "proportionate to the seriousness of the violation… including… fines proportionate 

to the annual turnover of the defendant..." 

 "Legislation provides administrative agencies and tribunals... with authority to determine 

liability for harms caused by tobacco where appropriate and that such determinations are 

subject to limited appeals." 

Critically, the COP11 decision also sought the development of a self-assessment tool enabling Parties to evaluate 

their existing administrative and non-judicial liability frameworks, and a report on policy options and tools on 

cost recovery including through fiscal measures such as levies, taxes and surcharges.  

Non-Judicial Liability Frameworks 

A non-judicial liability framework is a system that holds actors accountable for harm through administrative, 

regulatory, or financial mechanisms—such as fines, compensation schemes, or compliance orders—without 

requiring court litigation. The following table shows a classification of measures to impose liability outside the court 

systems.  

MEASURES 

Sanctions Fiscal Measures Compensation Mechanisms 

Administrative / regulatory 
liability 

• Fines e.g., Daily-running 
multiplier penalties 

• Licence suspension or 
revocation 

Must be effective, proportionate, and 

dissuasive — not absorbable as a routine 

cost of doing business (COP10).11 

Compulsory financial 
obligations 

• Taxes and levies  

• Bonds and financial 
assurance —  

• Polluter pays charges: 
Eco-taxes and 
environmental surcharges 

• Cost recovery schemes 

Bonds are administrative instruments — 

imposed by a regulator or customs 

authority as a market-entry condition, not 

by a court after the fact. 

Financial liability 

• Trust funds — funded by 
levies, fines, or bonds 

• Injury compensation funds 
— e.g. COVAX model, 
asbestos trust fund12 

• Compensation tribunals 
— binding awards without 
court dependence 

Compensation must be substantial — 

scaled to real harm, not symbolic  

 

TRIBUNALS 

 These can be imposed by a broad range of agencies (e.g., health regulators, environmental agencies, human rights 

bodies, finance and anti-corruption authorities, and customs or trade regulators) — to determine liability for a wide 

range of harms. In many jurisdictions, administrative tribunals on human rights, corporate governance, and 

environment are established to augment the court system, ensuring increased access to justice and increased access 

to compensation/remedies for victims. 

Alignment with Article 5.3 

A “liability” measure that is formally sound but administered by a captured regulator, or that gives the industry a 

governance or communications role, is futile regardless of its scale. Tobacco industry must bear costs; it must not be 

given benefits or subsidies that offset these costs. The tobacco industry must not govern, communicate, or gain 
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reputational benefit from compliance. To illustrate Extended Producer Responsibility (EPR) schemes that give tobacco 

industry a governance or campaign role — however structured — violate Article 5.3 Rec. 613 and Article 1314 

simultaneously.  

In addition to denormalizing Corporate Social Responsibility (CSR) and denying benefits, the other recommendations 

under the Guidelines for the Implementation of Article 5.3 that are most relevant include — require information and 

preventing/avoiding conflicts of interest. 

Notably, on requiring information from the tobacco industry, the Expert Group specifically identified a new category: 

Mergers and Acquisitions of the tobacco industry.15 Previously,  nine categories of mandatory industry disclosure 

have been identified: (1) persons acting on the industry’s behalf; (2) manufacturing data; (3) supply chain composition; 

(4) marketing expenditures; (5) CSR and research activities; (6) lobbying and political contributions; (7) evidence 

relevant to Article 19 liability claims; (8) production volumes; and (9) any other activities affecting the Convention.16 
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